Minutes of the Kane County Planning Commission 
and Land Use Authority Meeting
76 North Main Street, Kanab
December 11, 2013


CHAIRMAN:	Tony Chelewski

MEMBERS PRESENT:	Tony Chelewski, Roger Chamberlain,  
	Robert Houston, Dale Clarkson, Wade Heaton

	
MEMBERS ABSENT:	Harold Hamblin, Dale Spencer and Bonnie Haycock  

EX-OFFICIO MEMBER:	Commissioner Douglas Heaton 

STAFF PRESENT:	Shannon McBride, Land Use Administrator; Kent Burggraaf, Kane County Attorney, Ryan Maddux, Building Official
			
5:30 PM	Work Meeting

6:00 PM			Meeting called to order by	Tony Chelewski
				Pledge of Allegiance		Tony Chelewski
					Announcements				Tony Chelewski

MOTION made by Robert Houston to approve the minutes of November 13, 2013. Motion was seconded by Dale Clarkson. The Chair asked for any questions or comments and there were none. Motion passed unanimously.   

Commissioner Heaton thanked the Planning Commission for their input and recommendations on 10 acre splits.

Tony reported that Mike Kemp stated Rudy is doing a great job at plowing the snow on the roads up in the Swains Creek area on Cedar Mountain. Tony suggested letting Rudy DeLaPaz know they are happy with the job he is doing.


Presentation by Commissioner Matson & Byard Kershaw- Resource Planning
Elements.

MOTION was made by Robert Houston to go in and out of public hearing at the call of the Chair. Roger Chamberlain seconded the motion. Motion passed unanimously.

Commissioner Matson and Byard Kershaw presented some coordination facts on the Kane County General Plan and public lands. Margaret Byfield held a training in Cedar City on how to become a coordinating entity. Commissioner Matson explained the difference between coordinating and cooperating agencies. He read and quoted a workbook he obtained during the training session from Margaret. 

Wade Heaton arrived at 6:10 p.m.

The General Plan needs to have zoning on Federal Lands. We need to prescriptively define industry, forestry, water sheds, endangered species, etc. 

Byard Kershaw stated he is a retired BLM specialist of 21 years. The training was very informative considering the difference between coordinating and cooperation in the General Plan. The issues pertaining to Sage Grouse are being analyzed and they are taking comments at this time and the comments are due by January 29, 2014. The Alton coal mine has an EIS (Environmental Impact Statement) process and also the grazing EIS on the monument is being worked on right now. Kane County is dealing with several species such as the Yellow-billed Cuckoo bird. An 11-mile stretch in the New Paria River was designated awhile back due to the bird, Southwestern Willow Fly Catcher. We really need to get moving on the changes to the General Plan and Resource Management Plan. Also, the Tiger Beatle was not listed on the endangered species list. It is better to enter into a conservation agreement, more so than having the species designated on the endangered species list. 

Kent Burggraaf also suggested we make sure we have language that requires coordination on Federal Lands. We can change the General Plan at anytime and they would still be required to coordinate for consistency. 

Commissioner Heaton stated that there is no Statute of Limitations on consistency on local plans. We need more specificity in our local plans. The County needs to invite the Federal agencies to our table. The Land Use Commission needs to help get the General Plan to the point it helps with all of the County concerns. 

Robert Houston asked who put the training on. It was the American Stewards of Liberty. The County has budgeted outside money to engage outside help. The time table will be a work in process which will develop over time. The first challenge will be the Grand Staircase Escalante Monument EIS.
Tony Chelewski asked who needed to start the process. Administrator McBride informed the Commission that the Planning Commission is the legislative body to start the process and the public notices are already in the local newspaper for the 4-week requirement and will be on the January meeting agenda. 

Roger Chamberlain recommended implementing a plan on the Zion Narrows trial head. 

Commissioner Matson ended with re emphasizing that we need to be a coordinating agency.

Chairman Chelewski called the commission into public hearing.

Legislative/6:00pm     Rural Unimproved Subdivision- Hazel Zitting, Haze 
Public Hearing	       Holdings LLC, & Becky Crosby, HJ Lemmon Trust, 
                 Property Owners; 8 Mile Gap Estates Subdivision; 4  
                 Lots, 30 Acres; Submitted by TC Engineering, Tom 
			      Avant.

Administrator McBride stated that due to some legal technicalities the property owners on the 8-Mile Gap Rural Unimproved Subdivision asked to postpone their agenda item until they have worked out the legal items on the subdivision.

The Chair asked if there was any public input and there was none.

The Chair called the Commission out of public hearing.
 
MOTION was made by Dale Clarkson to postpone the Rural Unimproved until the next January 2014 meeting. Robert Houston seconded the motion. Motion passed unanimously. 

Chairman Chelewski called the Commission into public hearing.

Administrative/6:01pm	Lot Joinder- Milton R. Farney, Property Owner; 
Public Hearing 	StrawberryValley Estates Subdivision; Unit 4, Lot 49 & Amended Lot 47; Submitted by New Horizon Engineering, Brent Carter.

Administrator McBride stated that we could call Surveyor Brent Carter if the Planning Commission had further questions on the lot joinder in Strawberry Valley, but if not, she gave him permission to not drive over Cedar Mountain for a (l)-lot joinder. The Planning Commission had no further questions. 

Kane County Engineer, Tom Avant approved the joinder.

The Chair asked if there were any further questions from the audience and there were none. 

Chairman Chelewski called the commission out of public hearing.

 MOTION was made to okay this lot joinder by Roger Chamberlain to approve lot 49 changed to 47, lots 48 & 49 changed to lot 47. Dale Clarkson seconded the motion. Motion carried unanimously.   

Chairman Chelewski called the commission into public hearing.

Legislative/6:03pm  Discuss and vote on 2014 Meeting Schedule- Proposed Public Hearing 	     2014 meeting schedule for the Kane County Planning 
			     Commission and Land Use Authority.

The yearly meeting schedule was handed out and reviewed by all members and the audience.

MOTION made by Dale Clarkson to adopt the schedule of meetings of the Kane County Land Use Authority meetings as the second Wednesday of every month starting at 6 p.m. Motion was seconded by Robert Houston. The Chair asked if there 
is any further discussion, there was none. Motion passed unanimously. 

Chairman Chelewski called the commission back into public hearing.

Administrative/6:04pm	Nominations for Chairman and Vice Chairman- 
				Kane County Planning Commission and Land Use 
				Authority.

Robert Houston stated Tony would be a good Chairman if he wouldn’t wear his Polish Christmas shirt. Administrator McBride stated that Dale Spencer recommended Tony for Chair and he said to go ahead and vote for vice-Chair instead of holding off until next month when he is present.

The Chairman called the Commission out of public hearing.

Robert Houston made a motion to reappoint Mr. Chelewski as Chairman and Dale Spencer as Vice Chairman. Motion was seconded by Roger Chamberlain. Chairman Chelewski asked for any further discussion having none motion passed unanimously.

The Chair called the Commission into of public hearing.

    Legislative/6:05pm        Kane County Land Use Ordinance, Chapter 21- 
    Public Hearing 		Subdivision Regulations, Article K, Rural Unimproved 10 acre subdivisions and small 5 acre minimum subdivisions with proposed codifier’s specifications. 

Chairman Chelewski opened up discussion pertaining to Chapter 21-Subdivision Regulations. Administrator McBride thanked the public for their input and for attending the meetings pertaining to the 10 acres splits on the Rural Unimproved Subdivision. She then went on to explain the reason we have to address these ordinance chapters again is because the Codifiers are going through the ordinance section by section to check for consistency and information. They recommended certain changes that could be made administratively with Attorney Rob Van Dykes assistance, but other changes required a public hearing to change or add needed revisions. Administrator McBride also noted that there were members in the audience to discuss the Rural Unimproved Subdivision recommendations provided from the Kane County Commissioners. The Commissioners actually recommended going from the 28 ft. access easements to 50 ft. access easements. They also suggested having water rights in place and percolation tests. 

Dale Clarkson wanted to state that he really regrets his vote last month in favor of the motion to change the ordinance from 5 acres to 10 acres.  He stated that we should have stuck with the 5 acres. He recommended having a committee to research past ordinances from the past. He also addressed the water issues and felt like asking for water rights would cause impossible problems that we are trying to place restrictions because water rights expire and you have to proof up on them or they expire. He also feels like it is not our responsibility to guarantee that we provide water for every lot in Kane County. 

Administrator McBride also stated that she did not add any restrictions, it was the Commissioners who suggested the added restrictions on easements, water and percolation tests. 

Dale Clarkson stated that the percolation test should not be required. He wanted to challenge the decisions already made by the Planning Commission and the County Commissioners and have a committee look at the notebook full of past ordinances and history. He regrets his logic and voting for the changes. He has really agonized on his vote. He requested that the matter be studied further.

Administrator McBride stated that was the most support she has seen from the public at a Commission meeting dealing with land use. She felt like the public wanted the 10-acre splits. The Commissioners asked for the percolation tests and stated that they run around $150.00. McBride actually called a licensed contractor who is certified to do percolation tests and his quote was $350 per lot. They require a back hoe to perform the tests which adds to the costs. As Administrator, Shannon McBride felt like 10 acres was a good spot and did not need to be changed or fixed. It worked great until we went down to 5 acres. We started having more problems with the 5 acre splits. The 10 acres was never broke, so why fix it. The public stated that they want 10 acres. There has been a lot of time and money spent on this project. McBride agrees strongly and firmly that these need to stay 10 acres. We need to keep this simple to help property owners legalize their property. She also feels like in respect for our citizens and their input, the time and effort that has been put into this matter we need to keep the 10 acres that have been voted on, but address the additional suggestions the Commissioners came back with such as percolation tests.

Lynette Foster added information on water rights. She said that about 50% of the property owners had the water rights and they expired and were lost. Officially, water rights are attached to the deed. The public doesn’t always understand what it takes to keep them. Lynette feels like water rights in Kane County are one of our greatest assets. 

Wade Heaton restated that we are taking our eyes off the ball. We started with a subdivision ordinance that was far too restrictive and so we came up with 4 different options pressed into 3. We are trying to make the Rural Unimproved a subdivision, which it is not. These are not lots, but parcels. We need to remember that we are not taking rights away from any property owners. Bottom line is we set this up so family members could split property up, not to make a short cut for subdivisions or developers. 

Commissioner Heaton stated that he values the Planning Commissions input and opinions. He also further explained the Commission does not always have the knowledge in these areas that the Planning Commission does. He has concerns dealing with future problems with easements for the County. His question is, do we need something more than 28 ft. access easements for future growth? 

Further discussion ensued dealing with easements. Roger Chamberlain, Commissioner Heaton and Wade Heaton all made comments. Also, Mary Craven added comments that the County needs to have rules and regulations. The County will grow. She feels like we are headed in the right direction. We are a buyer beware state but the realtors and developers need to inform the buyers. Robert Houston said that within the next 30 years is where the trouble will come in with these parcels and easements. He agrees on the 50 foot access easements. Further discussion went back and forth on whether 28 foot access or 50 foot easements would be best. Kent Burggraaf explained how prescriptive easements and recorded easements work. Easements by adverse possession versus an actual platted recorded easement helps in the case if litigation occurs title companies are more comfortable and potentially instead of the fights it is recorded versus a prescriptive one. It is in the County’s best interest to have the easement recorded.

Tony Chelewski showed past problems on the white board in his subdivision pertaining to easements that occurred between 1972 to the present day on 10 and 20 acre lots.

Kent Burggraaf used an example the County is dealing with currently with State land and BLM to help with access on easements. This helps avoid the litigation process. It is better upfront to dedicate the easement as opposed to a prescriptive easement. 

Administrator McBride showed Rob’s suggestion via the projector to get the meeting back on track with progressing through the ordinance changes. Robert Houston recommended taking out percolation tests all together. Wade Heaton agreed. Administrator McBride stated that the Building Department could regulate when someone actually comes into build; instead of requiring this at the time of the split. It was unanimous to strike out percolation tests out. 

Next, the easements were decided on, to keep the Commission’s recommendations of 50 foot recorded access easements.

It was agreed to not keep the water rights as a requirement.

All the suggestions listed on the changes that will be attached to the minutes were accepted to send to the codifiers and the Commission. 

Article K changes were accepted. The minor subdivision changes were accepted to do them administratively to keep it simple for property owners on large parcels with 100 contiguous acres. 

The Non Platted changes were approved with same suggestions as Rural Unimproved. Water hauling rights were discussed and it was decided that the building permit regulates those provisions.

Chairman Chelewski called the Commission out of public hearing and asked for any public comments. 

Mary Craven asked if this item goes to the Commission. Administrator McBride confirmed it will be required for approval by the County Commission.

Roger Chamberlain made motion to approve Chapter 21 as amended and to recommend it to the County Commission. Wade Heaton seconded. Motion passed unanimously. 

Chairman Chelewski called the commission back into public hearing.

    Legislative/6:06pm	Kane County Land Use Ordinance, Chapter- 6-
    Public Hearing 		Residential Zones, Chapter 9- Community Zones and Chapter 16- Sign Regulations (Due to codifier’s specifications).

Administrator McBride explained the reason revisions need to be made to Chapter 6-Residential Zones is that State Code had conflicts with the Federal Fair Housing Act; which actually caused a Utah entity to lose a law suit. Duchesne County and St. George City have both had to deal with law suits regarding group homes. Utah State legislators repealed §Utah State Code 17-27a-516-518. Attorney Rob VanDyke suggested keeping the ordinance and references the same until more research can be conducted. If an application comes in, the County can choose to not enforce the application due to the discrepancies at the State level. The Codifiers main concern with Chapter 6 was our ordinance stated a section of code that had been repealed. The only other changes would be to match up the table matrix regarding multi residential uses, and tri-plexes, four-plexes, and town homes, etc. 

Ryan Maddux, Wade Heaton, Tony Chelewski and Kent Burggraaf made comments dealing with the suggestions from the Codifiers to the matrix in Chapter 6. In the end, it was decided to keep the matrix, as is.

The Chair asked for any public comment, having none he called the Commission out of public hearing.

MOTION was made by Dale Clarkson to approve the changes as set forth in this chapter and recommend it to the Commissioners. Roger Chamberlain seconded. Motion passed unanimously.

Kent actually stated that no changes were made so it does not need to go to the Commissioners.

 

Chapter 16-Sign Regulations was posted via the projector. All changes will be attached to the minutes and have been highlighted in blue and red. Much deliberation and comments were made. 

Administrator McBride explained that State Code has a section that provides for sign companies to ask for notification any time a Utah entity changes their regulations pertaining to signs. YESCO and Reagan sign companies sent letters asking for these notifications. Certified letters were sent to both sign companies and YESCO signs sent a letter via email that has been passed out to all the audience members and the Planning Commission. The letter will be attached to the minutes as public comment. This particular chapter had a lot of problems with consistency and the Codifiers recommended redoing the matrix.

Building Official, Ryan Maddux and Kane County Engineer Tom Avant helped with revisions. 

Chairman Tony Chelewski stated that we are in public hearing by the way. 

Robert Houston suggested changing election signs to not have a 3-week time period because enforcement would be difficult. The changes were noted.

The Commission discussed the matrix section by section starting with the commercial zone and highlighted all the suggested revisions. Ryan Maddux suggested additional wording on enforcement to include the Land Use Administrator instead of just the building official so the Land Use department could help regulate the signs and be more involved in enforcement. 

Bed & Breakfast signs were added in at Engineer Tom Avant’s request. A lot of sign sizes were added to be consistent. The Commercial and Manufacturing zones were discussed. Administrator McBride explained if any signs are already in place they are grandfathered in and can repair the signs within one year of falling into disrepair after proving they had the proper permit. 

For the Commercial zone and billboards it was discussed that a lot of commercial property in Kane County is close in proximity to residential zones. Vermillion Cliffs has CC&R’s in place. Commissioner Heaton gave some examples pertaining to size of the billboards. 

UDOT does regulate signs within so many feet of the highway and within their easements. Administrator McBride stated that she does suggest to applicants that they need to call UDOT for their permits and regulations. §Utah State Code, Title 72 goes over the requirement for billboards and permitting. 

Ryan Maddux suggested striking out light illuminating on adjacent properties and to keep the abbreviations consistent.

Kent Burggraaf reminded the Commission that maybe some of the regulations are more restrictive than they want to be. Administrator McBride reminded the Commission that she gave the suggestions so they could vote on how they want the ordinance to read. She also went on to say, Maine does not allow billboards along their interstates at all. This needs to be the Planning Commission’s decision. 

Commissioner Heaton stated we are regulating an industry and we need to remember there is income possibility for land owners and the sign companies. Robert Houston stated how many people tell him how wonderful the scenery is out east of town. Greg Metcalf stated that the state of Maine and Connecticut do not permit billboards and both depend heavily on tourism. Everyone agreed that Kane County’s scenery, or view, is an important asset. Attorney Burggraaf suggested not eliminating billboards all together which could help to decrease potential litigation, but to remember to keep the distance to help preserve views in an effort besides restricting lots. That way we won’t get the sign companies subdividing to get more signs. 

Dale Clarkson stated he has several signs in the area and they do advertise local businesses and they do provide income to property owners which has been really important during the down turn of the economy the last few years. 

Robert Houston feels like one or two signs are okay, but if you get up to about 10 it does affect the scenery.

Commissioner Heaton wondered if it matters if we are not a municipality or not. Administrator McBride stated that is totally up to the Commission on how restrictive they want to be and how much they want to protect the scenery. Commissioner Heaton felt like locals would not advertise as much as big companies and the big companies would advertise places like Las Vegas instead of local places or businesses. Kent Burggraaf and Dale Clarkson stated that local companies such as ERA, Subway and Dukes; for a few examples, advertise locally. 

Robert Houston asked why there have not been more billboards out east. Administrator McBride stated her opinion is that the former Planning Commission tried to restrict the number of billboards by restricting the size to make it cost ineffective. Ryan Maddux answered Mary Cravens questions about taxation of signs. He stated that signs are not taxed.  

The Manufacturing zone was decided to be the least restrictive to allow bigger signs. Wade Heaton noted 65 ft. max on height. It was agreed that is way too high. The height regulations were changed due to several discrepancies listed in color on the attached ordinance. Height restrictions in all zones are any building over 35 feet is conditional use, so the Commission voted to keep the height at a minimum of 35 ft. instead of the 65 ft. max. that was listed.

After much debate the Planning Commission decided to list Agriculture regulations under Manufacturing instead of making them conditional. Administrator McBride suggested Commercial so Agriculture would not be in the least restrictive zone because Kane County has more Agriculture parcels than any other (as far as non-residential use) and they are dotted all over Kane County. 

The Chair called the Commission out of public hearing.

MOTION was made by Wade Heaton to recommend approval of Chapter 16 with changes we made to the Commission with Kent’s legal review. Motion was seconded by Roger Chamberlain.  

	Chair asked if there were any questions or comments and there were none. Motion passed unanimously. 

The Chair called the Commission out of public hearing.

MOTION was made by Roger Chamberlain to adjourn the meeting. Motion was
seconded by Wade Heaton. Motion passed unanimously. The meeting adjourned at
9:28 p.m.  
 

 	___________________________			     _______________________
Land Use Authority Chairman,     	     		     Land Use Administrator,
Tony Chelewski 					     	     Shannon McBride
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