Minutes of the Kane County Planning Commission
and Land Use Authority Meeting
76 North Main Street, Kanab
July 9, 2014


CHAIRMAN:			Tony Chelewski

MEMBERS PRESENT:		Tony Chelewski, Roger Chamberlain, Wade Heaton
Robert Houston, Dale Spencer, Harold Hamblin, Dale Clarkson
	
MEMBERS ABSENT:		

EX-OFFICIO MEMBER:	Commissioner Douglas Heaton 

STAFF PRESENT:	Shannon McBride, Land Use Administrator, Bonnie Haycock, Land Use Planning Secretary, Deputy County Attorney, Kent Burggraaf, Assessor & Building Official, Linda Little, County Engineer Tom Avant 
			
5:30 PM				Work Meeting

6:00 PM				Meeting called to order by	Tony Chelewski
					Pledge of Allegiance		Tony Chelewski
					Announcements			Tony Chelewski


MOTION was made by Dale Spencer to approve the minutes with the changes discussed in the meeting including “night crawlers” and the spelling of “borders” for the June 11, 2014, Land Use Authority/Planning Commission meeting minutes. Motion was seconded by Harold Hamblin. The Chair asked for any questions or comments and there were none. Motion passed unanimously.   

MOTION was made by Wade Heaton to go in and out of public hearing at the call of the Chair.  Robert Houston seconded the motion.  The Chair called for the question and the motion passed unanimously.

Chairman Chelewski called the commission into public hearing.

Administrative /6:01pm 	Rural Unimproved Subdivision- Dale Clarkson, 
Public Hearing	President of Clarkson Investments L. C. Property Owner; West Juniper Hills Subdivision, Phase 2; 7 Lots, Minimum lot size 10 acres; Submitted by TC Engineering, Tom Avant.

Dale Clarkson recused himself due to conflict of interest and will leave the room for the vote.

At 6:04 p.m. Douglas Heaton entered the room for the meeting.

Engineer Tom Avant and Dale Clarkson presented the project including the location of property near Deer Springs. [Their explanation and the discussion of the Planning Commission included information and discussion of the other phases of the West Juniper Hills and North Juniper Hills subdivisions being considered at this meeting.] Tom Avant explained the history of the property and that they have been working on this project since last fall. Dale Clarkson purchased some property from an owner some years ago and now he wants to make an illegal subdivision legal. Though incorrect, a former Kane County Attorney, Collin Winchester had issued an opinion stating that people did not need to apply for a subdivision as long as they had 10 acres or more. There were hundreds of parcels that were split improperly. Under the current County Land Use Ordinance, Dale Clarkson cannot legally sell or build upon this land that he purchased, that was previously illegally subdivided, unless he brings it into compliance with the County’s ordinance. Utilizing the Rural Unimproved Subdivision Ordinance, if allowed, is Mr. Clarkson’s and Mr. Avant’s proposed method for bringing this subdivision into compliance with the County’s ordinance. Tom Avant  previously met with Administrator Shannon McBride and County Attorney Kent Burggraaf to discuss the history of the property. The former Attorney’s advice was not a solid opinion and went against State Code. It is a misdemeanor to sell or offer to sell these illegal land splits. Engineer Tom Avant gave a general overview of what they are trying to do. 

Dale Spencer asked about the naming of the subdivisions North and West Juniper Hills. Tom Avant explained the names are in reference to the location of the lots. Harold Hamblin asked if the land owners will be responsible for maintaining the roads. The answer is yes, because it is a rural unimproved subdivision, per the Land Use Ordinance. The road width easement is 50 feet. The easement runs with the land, as access to the land, unless otherwise exempted by deed.

Robert Houston expressed his concern stating that we created the Rural Unimproved Subdivisions for families that wanted to divide land and not for developers. Tom Avant confirmed that in Article K, under the intent section of the Ordinance, that it is for families to divide land. The second reason is to clear up these illegal splits. Harold Hamblin stated that his understanding of the Rural Unimproved Subdivision Ordinance was for someone who had bought an illegal lot who could not build on it, and not for people to develop unimproved subdivisions all over the county; thereby potentially adding future problems for the County. 

In the intent section of the Rural Unimproved Subdivision Ordinance, Section 9-21K-1, it states:  “Although proof of intent is not a requirement of this Article, when the intent of an applicant is to develop the property into a subdivision as the term is normally used, this article should not be used.” The language of the ordinance specifically uses “should not,” not “shall not.” Deputy Attorney Kent Burggraaf reminded the Planning Commission that there was a discussion about the choice of wording when the Article was created, the Planning Commission and County Commission specifically deciding to use “should not.”  In section 9-21K-2 of the Land Use Ordinance it states, “The Land Use Authority may approve an application for a Rural Unimproved Subdivision, if the following criteria and requirements are met.” Attorney Kent Burggraaf quoted 9-21K-3 “If an applicant meets the requirements of Section two the Land Use Authority, after hearing the application in a public hearing, shall recommend approval of the application to the County Commission or deny the application.” 

It was suggested by Deputy County Attorney, Kent Burggraaf that in the next Land Use meeting the section on intent be discussed, to consider if any changes should be made.

Even though it appears that the Planning Commission’s recommendation for approval is mandatory, if the applicant meets the requirements of the Rural Unimproved Subdivision Ordinance, attorneys Rob Van Dyke and Kent Burggraaf are still reviewing whether the County Commission’s decision on these Rural Unimproved Applications is discretionary or not, if these subdivisions are recommended for approval by the Planning Commission. The Rural Unimproved Subdivision was created under an exemption of State Code. The Ordinance says that the Planning Commission shall recommend approval to the County Commission based on the requirements having been met.  

The applicant, Dale Clarkson, has eliminated the need of consideration of the application for Phase 4 of West Juniper Hills, after Tom Avant, Clarkson’s engineer, researched the applicable parent parcels. The County’s engineer on this project, Warren Monroe, still needs to review the applicable parent parcels.  If the Planning Commission recommends approval of Mr. Clarkson’s Rural Unimproved Subdivision applications, it needs to be recommended, subject to review of the parent parcels from which these subdivisions are being created. The parent parcels involved in Mr. Clarkson’s applications are not typical full sections, being less than 640 acres.  The parent parcels, created before 1982, were created by patent as segments of the full section by the BLM. A strong argument would be that the original sections are 40 acre parcels.

A discussion took place between Staff, the Planning Commission and Tom Avant about the wording of “phase” in the name, as phasewould usually be used to describe the progress of the project and not separate subdivisions.  

Administrator Shannon McBride stated that in their research they found that there was only one parent parcel on one of the phases and they were creating these subdivisions as if there were two parent parcels. As a result, it is required to combine phases 3 and 4, eliminating some of the lots due to them not being a part of the parent parcel, and then making it just phase 3.  

Administrator Shannon McBride and Dale Spencer confirmed 160 acres per parcel when they were homesteaded. It is still on the tax records as parcels.

A review of requirements for a Rural Unimproved Subdivision from Chapter 21, Section 9-21K-2 was discussed and Administrator Shannon McBride confirmed that Dale Clarkson has submitted a complete application meeting the requirements. Future buyers of this property may be required to install approved culinary water and sewer systems in order to receive a building permit.  Such systems must be approved by the appropriate State agency. Hopefully, the buyers do their homework before buying the lots. A Recreational Vehicle can be placed on the property for 6 months only. The Chairman reiterated that Dale Clarkson can sell these lots and the buyers will not be able to build on them without doing what is required by the building department to receive a building permit.

Administrator McBride reminded the Planning Commission that Warren Monroe, from Jones and Demille Engineering, was not comfortable with these subdivisions and feels it is in contradiction of the intent of the Rural Unimproved Subdivision. In your motion it should be said that only with review and approval of the parent parcel issue should it be sent to the County Commission for approval or this project will have to come back before the Planning Commission.

Dale Clarkson left the room for the motion.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Robert Houston recommending approval to the County Commission to approve Rural Unimproved Subdivision, Dale Clarkson, 
President of Clarkson Investments L. C. Property Owner; West Juniper Hills
Subdivision, Phase 2; 7 Lots. Motion was seconded by Dale Spencer. Motion 
passed unanimously. 

The Chair asked if there are comments or questions and there was one comment and 
question from Wade Heaton stating that this was not our intent as a Planning 
Commission when we created the Rural Unimproved Subdivision. It was discussed 
that there was a possibility that someone could buy some parcels and divide the land 
to get around the regular subdivision rules and regulations. We have no grounds to disapprove. The question was asked if we can have a discussion on intent next month. Administrator McBride confirmed that we will put the intent discussion on next month’s agenda. Douglas Heaton reminded the Planning Commission that if there is abuse of State Code then it may be changed by legislation. Administrator Shannon McBride agreed with the concern of the intent and if abuse of the change or leniency of State Code then we might not be able to offer the Rural Unimproved Subdivision for the intent it was created. Roger Chamberlain stated that if lot owners got together to improve the water systems it would serve them as a whole and not cost one person as much money.

Wade Heaton spoke of there being no teeth in the Ordinance about what a developer is and what developing property really means.

A discussion continued with Staff, Tom Avant and the Planning Commission about the legislative intent section. It would help the court to interpret the intent of a subdivider. If section 1, titled legislative intent, could say developers “shall not” use the Rural Unimproved Subdivision application process to subdivide land instead of the wording “should not.” How would you define a developer? It needs to be fine tuned for the applicants who come before the commission. 

Chairman Chelewski called the Commission into public hearing.

Administrative /6:02pm 	Rural Unimproved Subdivision- Dale Clarkson, 
Public Hearing	President of Clarkson Investments L. C. Property Owner; West Juniper Hills Subdivision, Phase 3; 8 Lots, Minimum lot size 10 acres; Submitted by TC Engineering, Tom Avant.

Administrator McBride stated that Phase 3 of West Juniper Hills Subdivision includes Phase 4, as both phases were actually from the same parent parcel.  This required that  the proposed subdivided lots be altered.

Included in the minutes below is a letter from Warren Monroe specifically about the projects submitted on this agenda namely North and West Juniper Hills Subdivision.

We have completed a review of a revised plat for this project. We have found all corrections to the plat are complete. 

This office has had several phone conversations and exchanged emails pertaining to these projects in their entirety, with the LUA Administrator, and the developer’s consultant. It is obvious, from these conversations and further review of the ordinance, that a portion of the ordinance regarding re-platting of previously divided land is compliant. However, we believe there is more to this ordinance than that component. All these phases together represent, in our opinion, a larger project. 

We refer to our previous report on North Juniper Hills Ph. 7, dated July 7, 2014. In that report, we reference Chapter 21, Article K-1 about the size of the project and the general intent. We still hold that this project, in its overall size, does not fit the RUS. This office again, recognizes that Kane Co. will have to make the final determination of ordinance compliance. 

It is our opinion that these projects cannot be approved. It is also our opinion that another subdivision process is proper for these lands. We have pondered a great deal over these projects, and do not take this decision lightly. We recommend denial of these projects. 

G. Warren Monroe, PLS

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Wade Heaton to recommend approval to the County Commission of Rural Unimproved Subdivision, Dale Clarkson, West Juniper Hills Subdivision, Phase 3, subject to final approval of the parent parcel research from County Engineer, Warren Monroe, with Jones and Demille Engineering. Motion was seconded by Roger Chamberlain. The Chair asked if there are comments or questions and there were none.  The motion passed unanimously.

Chairman Chelewski called the commission into public hearing.

Administrative /6:03pm 	Rural Unimproved Subdivision- Dale Clarkson, 
Public Hearing	President of Clarkson Investments L. C. Property Owner; West Juniper Hills Subdivision, Phase 4; 8 Lots, Minimum lot size 10 acres; Submitted by TC Engineering, Tom Avant.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Harold Hamblin that Phase 4 of the West Juniper Hills Subdivision be tabled.  aroldH
Motion was seconded by Wade Heaton. The Chair asked if there are comments or questions and there were none. The motion passed unanimously.

Chairman Chelewski called the Commission into public hearing.

Administrative /6:04pm 	Rural Unimproved Subdivision- Dale Clarkson, 
Public Hearing	President of Clarkson Investments L. C. Property Owner; North Juniper Hills Subdivision, Phase 5; 4 Lots, Minimum lot size 10 acres; Submitted by TC Engineering, Tom Avant.

Administrator Shannon McBride confirmed that everything is okay from engineers with the Title 5 easement/access has been approved by the BLM and does not need to be included in this motion.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Dale Spencer to recommend approval to the County Commission of the Rural Unimproved Subdivision application for Dale Clarkson, North Juniper Hills, Phase 5. Motion was seconded by Roger Chamberlain. The Chair asked if there are comments or questions and there were none. The motion passed unanimously.

Chairman Chelewski called the Commission into public hearing.

Administrative /6:05pm 	Rural Unimproved Subdivision- Dale Clarkson, 
Public Hearing	President of Clarkson Investments L. C. Owner; North Juniper Hills Subdivision, Phase 6; 4 Lots, Minimum lot size 10 acres; Submitted by TC Engineering, Tom Avant.

Administrator Shannon McBride reminded the Planning Commission that the County Engineer, Warren Monroe, also was concerned about the applicant’s intent with these projects. He did not want to okay the projects, based on the intent section of the ordinance, however, as advised by Deputy Attorney, Kent Burggraaf, the Planning Commission shall give recommend approval if the requirements of Section 2 are met. 

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Wade Heaton to recommend approval to the County Commission Rural Unimproved Subdivision, Dale Clarkson, North Juniper Hills Subdivision, Phase 6. Motion was seconded by Dale Spencer. The Chair asked if there were comments or questions and there were none. The motion passed unanimously.

Chairman Chelewski called the Commission into public hearing.

Administrative /6:06pm 	Rural Unimproved Subdivision- Dale Clarkson, 
Public Hearing	President of Clarkson Investments L. C. Property Owner; North Juniper Hills Subdivision, Phase 7; 8 Lots, Minimum lot size 10 acres; Submitted by TC Engineering, Tom Avant.

Charlie Saba recommended a moratorium on the approval and acceptance of applications for Rural Unimproved Subdivisions. Attorney Burggraaf stated that it could be put on the agenda next month if that is the desire of the Planning Commission.

Mary Craven and Tony Chelewski discussed that the Rural Unimproved Subdivision was created to clean up past illegal splits of land and for families that want to deed land to their children or other family members. However, it couldn’t be listed for just families in the Ordinance. 

Administrator Shannon McBride confirmed that all is in order with this application and that the County Engineer, Warren Monroe, was concerned about intent and his findings have been recorded in the minutes.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Dale Spencer to recommend approval of the application to the County Commission for Rural Unimproved Subdivision- Dale Clarkson, 
North Juniper Hills Subdivision, Phase 7. Motion was seconded by Wade Heaton.        The Chair asked if there are comments or questions and there were none. The motion passed unanimously.

Chairman Chelewski called the Commission into public hearing.

Dale Clarkson re-entered the room at 6:58p.m. He had comments about his projects and his intent to do these projects. 

Legislative/6:10pm	Chapter 1, Provisions & Definitions - Kane County 
Public Hearing		Land Use Ordinance proposed revisions pertaining to 
				the definition of livestock and animal use.

Shannon McBride reported that there are a lot of questions still coming up from the public and her review of the Ordinance. There are some points of contradiction that need to be further defined. Classification of large or small animals can be at the discretion of the Planning Commission. The number of household animals and definition of large and small livestock needs to be discussed. Kent Burggraaf stated it can be arbitrary and capricious if it is left up to the discretion of the Planning Commission to determine what is a small or large animal at the time of application. 

Attorney Burggraaf suggested a certain number of animals could be permitted and then over that number would require a Conditional Use Permit. Overall, we could still have a limit on large animals and a limit on the overall number of animals. Wade Heaton stated 49 horses versus 49 chickens is a big difference.

Shannon McBride suggested to the Planning Commission to look in Chapter 6 of the Land Use Ordinance to see the definitions of animals within the residential zone.

James Fermant, from Vermillion Cliff Estates, stated that 4H can choose any animal they want. Shannon spoke to Kevin Heaton about the rules with 4H.  Annie Miller spoke about market projects being different than breeding projects. Some 4H projects are a 365 days a year for breeding projects.  4H is much more than a market project which is a shorter term project.

Dale Spencer looked in the dictionary for livestock and it wasn’t there. He went to stock and then he found livestock which is considered domesticated animals on a farm.

Mary Craven reminded the Planning Commission that the CC&R’s should enforce any regulation and not put the County Staff as the code enforcer.  

Rebecca Nuttall recommended the definition of medium size animals.

Commissioner Douglas Heaton stated that the Land Use Ordinance is a countywide Ordinance. The decisions affect everyone in the county. If someone wants more regulation then a homeowners association can be created with the support of other neighbors.

Valarie Bermont agreed with Mary Craven and Commissioner Heaton to lessen the regulation. It is discouraging to see a law codified because a boy wants to raise some rabbits for a 4H project.

Dalton Williams stated his understanding is that it is a county’s responsibility to let people know what they can and cannot put on a residential or commercial land. There has to be rules and requirements for building and facilities. A piece of land can have a home but a livestock operation cannot be run in the backyard. Discussion continued about unapproved property and animals on land. Administrator Shannon McBride explained that water can be hauled into the horses in Church Wells. The commercial use of renting the horses is taken to another place to be used.  There are different residential zones that have differing rules based on the Ordinance and enforcement of numbers of animals. 

Bill Cole agrees with Douglas Heaton developing human beings by using the 4H program. He is a supporter of the 4H program.

Wade Heaton loves the idea of local control. He needs more say in his subdivision than we need in the entire county. He agrees with Tony Chelewski that there are many subdivisions that do not have CC&R’s if people want to live in a subdivision without them. Putting 70 animals on a one acre lot would affect the neighbors.

Administrator McBride spoke of privately held shelters and the number of shelters.

Commissioner Heaton spoke about how a sub divider can say only log cabins can be built and so those that want to live in a cabin can build there and cannot build any other kind of home in that subdivision. He suggests that in the future a subdivider should be required to create the CC&R’s and enforce them. Some subdivisions have curb and gutter and some don’t. Each buyer gets to choose what kind of neighborhood they want to live in.

Mary Craven encouraged better communication between Real Estate agents and subdividers.

Wade Heaton stated that currently CC&R’s are required by a subdivider but there are not guidelines of what should be included in the CC&R’s.

Commissioner Douglas Heaton worried about impact on property or neighbors. 

Attorney Kent Burggraaf discussed the difference between commercial versus residential animal shelters.  If you have over a specific number of animals then it would be a commercial animal shelter versus residential animal shelter.

Wade Heaton and Attorney Kent Burggraaf discussed regulation in Chapter 6 of the Ordinance, and terms used in the regulation being defined in Chapter 1. The regulation is in the use chart in the ordinance. The Ordinance has stated that if there are 15 or more animals it is considered a commercial animal shelter.

Charlie Saba and Mary Craven discussed the importance of consistency of the definitions throughout the Land Use Ordinance.

Administrator Shannon McBride confirmed to the Planning Commission and the public that she has residents come into her office on a regular basis that have questions that pertain to animals and animal shelters.

Attorney Kent Burggraaf stated that individuals move out of Kanab City limits to be able to have more animals, as Kanab City’s ordinance is more restrictive. If the resident has less than 8 animals then it is a private animal shelter and not commercial. 

Dale Clarkson spoke of the nuisance ordinance and would like to see the owners and neighbors of the land work together to work these numbers out and not ask the county to determine which animals and how many animals are reasonable. 

Bill Cole doesn’t like the idea of moving into a place and wanting it changed because it is different than the way they want it. He has lived in Kanab for seven years.

Administrator McBride emailed these proposed revisions to the Planning Commission and didn’t receive any recommendations.

A discussion about commercial kennels like Best Friends Animal Sanctuary and private kennels took place between the Planning Commission and the present members of the public. Animal shelters could be permitted in some zones and limited in other zones.

Administrator McBride stated that the number of smaller animals needs to be defined. The livestock definition came from State Code. Ryan Maddux gave some suggestions with the subject of R.V.’s to match State Code. In 2015, there will be a definition of a park model recreational vehicle in State Code. The topic of junk and junkyard took place as well.

The proposed revisions will be attached to the minutes along with the accepted final edited changes to the Chapter 1 of the Land Use Ordinance.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Harold Hamblin to recommend the changes to the County 
Commission for Chapter 1 of the Land Use Ordinance, incorporating the proposed revisions.  Motion was seconded by Roger Chamberlain. The Chair asked if there are comments or questions and there were none. The motion passed unanimously.

The Chair called the Commission into public hearing.

Legislative/6:15pm	Chapter 6, Residential Zones Animals & Recreational 
Public Hearing		Vehicle Use- Kane County Land Use Ordinance 
				proposed additions & revisions pertaining to 
				the definition of livestock and animal use.

A discussion took place about animal shelters in residential and commercial properties and different amount of numbers of animals were suggested by the public, Staff and Planning Commission. Small farm animals are considered less than 50 lbs each. Another suggestion was 70 small farm animals per acre.

Administrator McBride stated that currently in the Residential-1 zone 10 maximum large animals are allowed on one lot.

A Conditional Use Application can be submitted when an increase of animals is requested.

After three neighbors being directly affected by a nuisance make a complaint it will result in a site visit by the Land Use Administrator. A red tag time frame is listed in the Ordinance but it is at the discretion of the Land Use Administrator and the County Attorney’s office.

The proposed revisions will be attached to the minutes along with the accepted final edited changes to Chapter 6 of the Land Use Ordinance.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Wade Heaton to recommend approval to the County Commission of the changes to Chapter 6, Residential Zones Animals & Recreational Vehicle Use. Motion was seconded by Roger Chamberlain. The Chair asked if there are comments or questions and there were none. The motion passed unanimously.

The Chair called the Commission into public hearing.

Legislative/6:20pm	Legislative/6:20pm	Chapter 7, Commercial Zone - Kane County Land 
Public Hearing	Public Hearing		Use Ordinance proposed additions & revisions 
					pertaining to the definition for animals and animal 
					shelter.

Administrator Shannon McBride presented the proposed changes in the matrix sections including athletic club being permitted and adding the side by side description to recreational vehicle sales. Health food store is being added as permitted along with motor boat and wave runner sales.

The proposed revisions will be attached to the minutes along with the accepted final edited changes to Chapter 7 of the Land Use Ordinance.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Wade Heaton to recommend approval of changes of Chapter 7 to the County Commission. Motion was seconded by Roger Chamberlain. The Chair asked if there are comments or questions and there were none. Motion passed unanimously.

Discussion took place about prayer in meetings.

The Chair called the Commission out of public hearing.

MOTION was made by Dale Spencer to adjourn the meeting. Motion was seconded by Dale Clarkson. Motion passed unanimously. The meeting adjourned at 8:47p.m.  
 

___________________________		  _______________________
Land Use Authority Chairman,     	     	  Land Use Planning Secretary, 
Tony Chelewski 					  Bonnie Haycock
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