Minutes of the Kane County Planning Commission 
and Land Use Authority Meeting
76 North Main Street, Kanab
April 9, 2014


CHAIRMAN:	Tony Chelewski

MEMBERS PRESENT:	Tony Chelewski, Roger Chamberlain, Wade Heaton
	 Dale Spencer, Harold Hamblin, Dale Clarkson
	
MEMBERS ABSENT:	Robert Houston

EX-OFFICIO MEMBER:	Commissioner Douglas Heaton 

STAFF PRESENT:	Shannon McBride, Land Use Administrator, Bonnie Haycock, Land Use Planning Secretary, Deputy County Attorney, Kent Burggraaf, Building Official, Ryan Maddux, Thomas Avant, County Engineer
			
5:00 PM	Work Meeting

Administrative/5:00pm		Public and Open Meetings Act Training- 
Annual Training 			Presented by Kane County Deputy Attorney
					Kent Burggraaf.

Planning Commission members and staff in attendance for the Public and Open 
Meetings Act training were Tony Chelewski, Wade Heaton, Dale Spencer, Dale 
Clarkson, Shannon McBride, Bonnie Haycock, Ryan Maddux and Kent Burggraaf 
presented the power point presentation on the Public and Open Meetings Act.

Harold Hamblin, Robert Houston, Roger Chamberlain, Commissioner Douglas 
Heaton and Linda Little were not in attendance for the training.

6:00 PM			Meeting called to order by	Tony Chelewski
				Pledge of Allegiance		Tony Chelewski
					Announcements				Tony Chelewski

MOTION was made by Wade Heaton to approve the minutes of March 12, 2014. Motion was seconded by Harold Hamblin. The Chair asked for any questions or comments and there were none. Motion passed unanimously.   

MOTION was made by Dale Spencer to go in and out of public hearing at the call of the Chair.  Dale Clarkson seconded the motion. The question was called and the motion passed unanimously.

Chairman Chelewski called the commission into public hearing.

Administrative/6:00pm		Lot Joinder- Benjamin R. & Christine A. Bodine, 
Public Hearing			Property Owners; Strawberry Valley Estates; 
					Unit 2, Lots 38, 39 & 40; Submitted by New 
					Horizon, Brent Carter.

Administrator Shannon McBride stated that Brent Carter would be available by teleconference if needed but that he didn’t need to come over the mountain for one project.  The County Engineer has found a couple of minor grammatical errors that will be fixed. Administrator McBride confirmed that everything else was in order.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Harold Hamblin to accept the Lot Joinder for Benjamin Russell & Christine A. Bodine, lot 40 with the needed corrections as specified by Shannon McBride. Motion was seconded by Dale Spencer. The Chair asked if there are comments or questions and there were none.

Chairman Chelewski called the commission into public hearing.

Administrative/6:05pm	Amending a Subdivision Plat (Easement Descriptions)- 
Public Hearing		Duck Creek Partners, LLC, Property Owners; Stewart 
				Duck Creek Subdivision, Containing 16 Lots and 24.24 
				Acres; Submitted by Attorney L. Edward Robbins

Attorney Ed Robbins presented the amendment of the Duck Creek Subdivision plat.

County Engineer Tom Avant stated that there are some items that need to be addressed from a letter of review on this project that was sent to Attorney Ed Robbins, but there has been no response back yet. These items need to be in compliance with the County Ordinance before approval can be given on this amended plat. The original Stewart Duck Creek plat approval was in 2006, there have been some problems with the right-of-way access and that is what is trying to be resolved with this project.  County Engineer Tom Avant stated the property across from the Mitchell’s was recorded as a utilities easement only and not as a full right-of-way. 

Attorney Ed Robbins stated that the utilities were put in on the north side of the road closest to the Stewart’s property and the road was built right up against the fence. The project manager took the word ‘roadway’ out of the easement. The Ranch Drive easement has been affected. The Mitchells didn’t want to move their fence. It is not a money issue it has more to do with an emotional tie to the fence where it is and has been for many years since grandma was alive. The Stewart family thought there was a working solution but Lou Pratt stated it is a safety issue and we need 4 feet of clear zone on each side of the road and 50 ft. right-of-way. The deletion of the word roadway on the plat took this project into court. 

Administrator Shannon McBride and Engineer Tom Avant stated the County’s point of view using the definition of ‘right-of-way’ in Black’s Law dictionary, defining ‘right-of-way’ as “the right of passage or of way is a servitude imposed by law or by convention, and by virtue of which one has the right to pass on foot, or horseback, or in a vehicle, to drive beasts of burden or carts, through the estate of another.”   Tom Avant presented his possible plat proposals of solution which will be attached to the approved minutes. Tom Avant also stated the 2006 Kane County Land Use ordinance a private road or street right-of-way width in the Subdivision Ordinance is as required by the Planning Commission, but not less than 50 feet. Currently, the 2014 Kane County Land Use Ordinance requires 50 feet right-of-way. There is a required amount of space that must be met to call it a right-of-way as a means to travel on the road safely. We needed the amended plat back in January but permission was granted for Attorney Ed Robbins to come before the Planning Commission based on his persistence of wanting a verbal OK before investing in the cost of the plat.

Commissioner Heaton asked Attorney Ed Robbins if it is the intent of the property owner to allow traffic to go through on the road. The answer was no.

Attorney Kent Burggraaf explained that the way the plat currently looks; it does not meet the requirements of the Kane County Ordinance to qualify as a right-of-way, in that it does not allow for surface travel.  Mr. Robbins did not provide sufficient information to the Planning Commission on January 8, 2014 for a decision.
Wade Heaton understands that as a board he reminded us about the previous time the project was brought before the Planning Commission in January. The understanding was that the corner of the fence would be moved. We are now being told that the fence is not going to move. 

Tom Avant, It is the only access into the subdivision at the time it was approved and currently. I cannot recommend approval of this project due to the inconsistencies the plat has with the ordinance.

Administrator McBride reminded the Planning Commission that in January we didn’t have all the necessary facts to make an accurate decision. The fence is not moving and nothing has changed to amend the plat. She re-emphasized to Mr. Robbins that an amended plat would be necessary for a final decision. The pictures that he provided were insufficient information for the Planning Commission to make an accurate decision. She stated we will be going against our Ordinance and Design Standards if we approve this project for recommendation to the County Commission.

Administrator McBride stated that during her phone conversation, Mr. Woolsey stated that he was not aware of the encroachment of 8 feet by the southwest property corner. It is a sharp corner with only 27.61 feet of right-of-way which does not provide adequate width for safety.

Wade Heaton expresses his concern that a mistake was made several years ago by the sub dividers, that Mr. Robbins represents, and have come in a couple of times to fix the problem. He reminded the board that we are a board that wants to help people remedy the solution. He stated that he understands that we cannot go against our Ordinance.

Attorney Burggraaf says that the County representatives have met together and there are proposed solutions. There has been an effort to create solutions and there are several recommendations from County Engineer Tom Avant and Land Use Administrator Shannon McBride. Attorney Burggraaf stated if the Planning Commission approves this project at this time then this project does go against the Ordinance. 

Attorney Ed Robbins wants to go with the former 2006 Kane County Land Use Ordinance. He stated that he feels they should go with the construction standards of 24 feet wide. With respect to the Woolsey corner in order to get the 28 feet for travel surface instead of the 24 feet, we had to go outside the Ranch Drive Easement to the North and that does encroach on the Woolsey property. If it is a condition of approval, the sticking point, we don’t feel it would be a problem as we have had a good working relationship in the past. We will talk with the Woolsey family to obtain an easement. The term right-of-way is not defined anywhere in either ordinance stated Mr. Robbins. In 2006, the Land Use Ordinance requires private streets or roads minimum right-of-way widths an undefined term of not less than 50 feet. Roadway widths travel requirement should be as per required by the Kane County Planning Commission. The Construction Standards and Specifications require12 feet of travel in each direction. We can offer a 28 foot right-of-way. There is a roadway requirement and a right-of-way requirement. There is nothing in the ordinance that says the entire right-of-way has to be available for travel surface. Salt Lake County is not as hard on this issue as Kane County is being on us. The travel surface of 50 feet is not in the Ordinance. We don’t foresee the need for the utilities to be on the other side of the road. Our proposal is to give the 28 feet instead of the 24 feet, giving the 4 feet of clear zone on each side, once that is done, the Mitchells will quit claim everything on the North side of the fence and leave the utilities easement on the south side of the fence and we have in combination 50 feet. An old exhibit in the ordinance showed 40 feet would be sufficient. We are reading things in to the Ordinance and that is where he has a conflict. Our proposal offers the need for the safety concern but allows the Mitchell’s to keep the integrity of their fence. Legally, the Stewart’s will not move the fence that belongs to the Mitchell’s. The granting of the easements is not the Stewart’s responsibility it is Kane County’s as agreed to what we would build for a road. 

Shannon walked out of the meeting @ 6:34pm to call Lou Pratt; she returned at 6:35pm.

Attorney Burggraaf stated that if a term is not defined in an Ordinance then you reference the State Code to define those terms and it can be found in the motor vehicle section 41. Typically, a court and this body would first turn to State Code and then to case law, which has adopted the Black’s Law Dictionary definition of  right-of-way.

Lou entered the meeting @ 6:38pm

Administrator McBride asked GIS Transportation Director Lou Pratt to state what the width of the road that has been required from the beginning of this project. Lou  has been involved in this project since it began.

Lou Pratt confirmed 28 ft. with a 4 ft. clear zone is a recoverable area so that if a car goes off the road into the clear zone the car will be able to recover. There is a fence within a foot of the gravel road. Trees could also be in the area of the clear zone. 

Attorney Burggraaf stated the Land Use Ordinance at the time of application will determine the standards by which to follow. The 50 ft. right-of-way was the same in 2006 as it is now in 2014. Civil action does not change which Ordinance should be applicable. 

Engineer Tom Avant and Attorney Burggraaf agree the Construction Standards for that time in 2006 are applicable in 2006. The amended plat is being presented in 2014 and will be subject to the current Land Use Ordinance. 

Administrator McBride read from State Code 609 the definitions of easements and right- of-ways. 

Wade Heaton confirmed that the subdivision plat was approved, roads were existing but the roads were not accepted by the County.

Attorney Ed Robbins states that ultimately we have a disagreement of what the Ordinance requires in the term right-of-way and which Ordinance to use and what it requires. The State and Salt Lake City doesn’t require what you are asking us to do.

Commissioner Douglas Heaton confirmed that no lots have sold so there is no home interest being generated. A variance is not the best option. 

Attorney Robbins stated when they purchased the property the Stewarts paid $4,442 for property taxes in 2006 before the subdivision was approved. Property Taxes went up $24,759 after the approval which makes sense except that they haven’t been able to build on the lots. 

Building Official, Ryan Maddux stated that when we first valued that property as one big piece of land, since then we have reduced taxes. The property owner has the right to appeal the values and they are paying less because the lots are not buildable right now.

Wade Heaton stated that the Stewarts seem responsible that they are willing to acquire the property needed to comply with the road standards. His concern is why we have a 32 ft. construction standard but we require 50 feet for the right-of-way. 

Tom Avant shared the AutoCAD program and suggested the south right away line and amend the Woolsey right-of-way then that meets all of the requirements of 50 ft. and 28 ft. construction right-of-way. Revise the amended plat and modify these 3 lots.

Discussion continued about the Construction Standards easement verses the right-of-way.  It continued about whether it is a private or public road verses a public right-of-way and possible liability to the County if it is not built to the specifications in our Land Use Ordinance.

Roger Chamberlain and Tom Avant agree on granting a right-of-way easement on the north side. There are 2 issues of encroachment. We don’t have the resolution tonight, the work needs to be completed and come back before the Planning Commission.

Harold Hamblin stated one day a year my private road needs to be locked up or it changes from a private road to a public road.  Since the fence will not be moved by the Mitchell’s then a solution would be to buy the land from Woolsey’s then there would be enough property for the 50 ft. road to comply with the Ordinance.

The county has a utilities easement based on the deeded and recorded documents attached to this project. 

Discussion continued offering proposed solutions and asking additional questions.

Wade Heaton, Engineer Tom Avant, and Attorney Kent Burggraaf discussed the Rural Unimproved a minimum 28 feet wide for utility and easement and now it has been changed to 50 feet access easement. Public verses private right-of-way and dedicated roads were also discussed.  A private street or a road per required by the Planning commission requires 50 ft. There are public and private roads in a regular subdivision.   

Engineer Tom Avant reminded the Planning Commission that there are 3 issues:
1. The Woolsey easement encroachment
2. The required 50 ft. right-of-way
3. The definition of right-of-way
 
Prior to the January 8th, 2014 meeting Shannon, Rob Van Dyke, Ed Robbins, and Tom Avant met to discuss the issues.

Shannon McBride confirmed nothing has changed from 2006. It is still in court. The Mitchell’s are not moving their fence. 

A member of the public, Larry Stewart one of three brothers who own this property stated. “We have really tried to develop this subdivision as a higher end property with larger lots. After five years, we have a solution to move the road to the north. The Mitchell’s are on board with it in moving two water meters, power and telephone hookups. The 300 ft. on this road have held up the progress of this subdivision.  We are trying to do a good project and resolve this issue the best way we can.”

Wade Heaton stated that he appreciates the staff and respect their recommendations. However, with a couple of exceptions he thinks that we can approve this project once a few things are fixed. We can put a safe road through here with a safe zone through the Mitchell’s property through lots 5 & 6 and right-of-way.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Wade Heaton to recommend approval to the County 
Commission with several contingencies, one is that an acquired access right-a-
way through the Woolsey’s that will continue with the curvature and you can work 
out some of the details that would include the 36 feet all together, and obviously 36 
feet the road would have to be shifted up into lot 5 & 6 and that would be the second 
contingency and then the third would be obviously as the road connects back into the 
original that the fence be set back the road still at the minimum 36 feet. The actual 
constructed designed roadway with 28 feet and 4 feet on each side. The right-of-way 
he was proposing to accept was the utility only easement on the South side of the 
fence would be accepted as part of the required right-of-way through Mitchell’s 
would give us more than 50 feet right-of-way as it shifts to the North encroaching 
into lot 5 & 6.  Any contingents that Tom has in there so the lien holder and several 
different things, housekeeping on the plat anything but it would exclude the points of 
Tom’s that would affect those 3 points that I made. So, clean up of Woolsey’s, 
minimum of 36 feet of constructed roadway and the fence sits back to maintain that 
36 feet. Fourth, include Tom’s points other than how they affect those three items.  
Motion was seconded by Roger Chamberlain. The Chair asked if there are 
comments or questions and there were none. 

Dale Spencer added his comment about right-of-ways both public and private.  I 
have always struggled with the right-of-way space needed.

Attorney Kent Burggraaf stated that if the Planning Commission goes forward with 
approval of this project then it is going against Staff’s recommendation and 
against the Land Use Ordinance. If the right-of-way is not reissued to the county 
there is a legal argument to say that up to the property line to the Mitchell’s side, 
because there is not a surface right-of-way which means that they can get rid of that 
portion of road and change the roadways in the future.

Wade Heaton stated that he doesn’t feel like his motion is going against the Land 
Use Ordinance because he is not asking to go with less than a 50 feet right-of-way,  
including the Mitchell’s utility easement on the South side of the fence as part of the 
required right-of-way. 

Harold Hamblin and Wade Heaton discussed the 50 feet right-of+-way and Harold 
Hamblin stated that the portion on the Mitchell’s property is worthless because it is 
not available due to the fence that will not be moved. According to the county, we 
are not going to get the 50 required feet by Ordinance. If an accident happens and 
the vehicle goes through the fence, who is liable? 

Lou Pratt stated that if Stewart’s give up more property to make the clear zones 
available for the 28 feet road with 4 feet clear zones on each side then the County 
will not be liable for a crash.

Dale Clarkson, Roger Chamberlain, Dale Spencer and Wade Heaton voted in favor.
Tony Chelewski and Harold Hamblin voted in opposition.

The Chair called a 10 minute break at 7:55pm.

Administrative/6:07pm	Amending a Conditional Use Permit- Western Kane 
				County Special Services District, Strawberry Pines 
				Subdivision, Parcel# 8-7-21-1; Set a gravel crusher on 
				property to make road base to finish project due to 
				weather.

Administrator Shannon McBride stated that this project is requesting the amending 
of the Conditional Use permit to renew the project for another year. She went up and 
checked everything. The same hours and conditions apply and she hasn’t had one 
complaint. 

Wade Heaton disclosed he sits on the Special Services District board so he recused himself from voting on this project.

Attorney Kent Burggraaf asked if this is a conditional use permit or a temporary use 
permit. The property is vested in the use. They are good to go. No action or motion 
is required because conditional use permits do not expire.

The Chair called the Commission into public hearing.

Legislative/6:10pm	Chapter 10 Supplementary and Qualifying Regulations
Public Hearing		& Chapter 21 Subdivision Regulations- Kane County 
				Land Use Ordinance and additional revisions.

As Millard County was referring to our Land Use Ordinance they came to a 
place of recommendation for us that didn’t comply with State Code, referring to 
performance bonds.  

Staff’s recommendation was based on an issue of less than 66 feet, one of the 
Commissioners listed as the county class B or D road. This provision may accept 
dedication of the road by the GIS department.

Attorney Kent Burggraaf and Commissioner Douglas Heaton discussed the 
amendment or originally developed subdivision can accept the dedication. It didn’t 
make sense for the property owner to pay taxes on a portion of a road for which the 
County received class B and D road funds. 

The verbiage that is added to the Kane County Ordinance is verbatim from State 
Code so that it will comply with Utah State Code. A copy of the revisions of chapter 
21 will be attached to the minutes for future review.

Discussion by the Attorney Kent Burggraaf and the Planning Commission about the 
State Code.

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Harold Hamblin to accept and recommend to the 
Commission the revisions in chapter 21 as discussed.  Motion was seconded by 
Wade Heaton. The Chair asked if there are comments or questions and there were 
none.  The question was called and the motion passed unanimously.

The Chair called the Commission into public hearing.

Legislative/6:15pm	Chapter 27 Establishing the Escalante Grazing Zone as 
Public Hearing		a Multiple Uses/Multiple Functions Livestock Grazing 
				Zone for public lands.

Administrator Shannon McBride stated it has been a combined effort with the 
Steering Committee with the creation and revisions of the new chapter 27 in the 
Land Use Ordinance coincide with the Utah State Code. This project will also have 
to be a public hearing next month. There is already a zone with this name. We are 
going to bring this back to you with the Zoning Map. We treat it a lot like 
Agricultural land zoning. 

Commissioner Matson and Byard Kershaw presented the latest update from the 
Resource Steering Committee which is operating through the Planning and Zoning 
Committee in regards to the public lands in Kane County.  Our General Plan, 
Resource Management Plan and Land Use Ordinance are being updated with 
the values of coordination to be equals with the Federal Government.  We now 
realize that we need to be thinking about this in relation to the lands that are 
administered by the forest service, BLM and park service. We are also adding more 
specificity for the animals within these public lands.   
Harold (Hal) Hamblin has been involved in this effort as the Resource Steering 
Committee Co-Chair, Commissioner Heaton, Byard Kershaw, Shannon McBride 
and Kent Burggraaf.

Kane County has the help of experts Margaret and Dan Byfield, Durrant McCarther, 
Dr. Gil Miller and more recently Mr. Violet from SUU. There are others not listed 
that are contributing to this shape this important effort. Coordination with the BLM 
is happening and we are looking to zone the rest of the county in 2 additional blocks, 
West of the Grand Staircase more BLM land and on top is the forest service.

Commissioner Heaton first talked about the benefits of coordination in the meeting 
with others. Secondly, as the research shows, “You don’t have rights you don’t 
know you have,” No one ever starts a conversation stating, “I am about to violate 
one of your rights.” There are four kinds of federal government jurisdiction, 
exclusive, partial, concurrent and proprietary. If most of it is proprietary, you own 
the property title and a lot of decision making ability but the county has the ability to 
set parameters.  

Harold (Hal) Hamblin commented that the grazing permit and give you a 10 year 
Lease on the permit, EIS is your allotment would be the same for me and you 
whether or not I was a good steward. This coordination effort will help us with the 
monument. The BLM will have to come to the Kan County leaders and give us a 
voice where we have not had one before. For example, a film crew came to do a 
film documentary on recreational vehicles who had a very hard time getting permits 
from the monument to do any filming on the land. The comment was made that if it 
was walking or backpacking then the film crew could go anywhere they wanted. I 
am very excited about working with Margaret and Dan Byfield who are stewards for 
liberty. They can tell us the steps the federal government will want to take and not 
want the county to get involved to counter it. This helps us right now with the 
grazing on the monument that the federal government is trying to do away with one 
allotment at a time. This also helps them play by the rules of the federal 
government which includes the people that are handicap, they may not be able to 
hike the slot canyon but there are places that the handicap can go to look over the 
slot canyons if we set it up in the right way. Every road cannot be shut down. We are 
including the outfitters, guide services, hunting, hiking, fishing and everything we 
can. The grazers are fully invested in this project and have a lot on the line. Garfield 
County is putting their name into this also. 

Administrator Shannon McBride stated that Brian Bremner, Garfield County 
Engineer helped a lot with putting this together.

Byard Kershaw is excited about working with this project as I didn’t realize some of 
the issues that are being represented . It helps me to see that all of the people need to 
work together. The economics are part of this effort and protecting people and their 
livelihood.

Deputy Attorney Kent Burggraaf stated that this puts Kane County in a good 
position more standing with the BLM who have to coordinate with Kane County. 
He proposed to name it all one zone and give the usages of that land instead of 
creating subzones. 

Discussion about what lands are included in this rezoning and most of it is 
considered agricultural Land, SITLA lands and BLM land. 

Administrator Shannon McBride went over the suggested changes with the Planning 
Commission. The matrix is not ready so it will not be included at this time but will 
be worked on and presented for approval in the future. State Representative Mike 
Noel was notified to make the corrections to some of the allotments that were found 
by Hal Hamblin. 

The discussion continued by the Planning Commission and the Kane County staff 
about which adjectives to use such as the American cowboy a cultural icon, 
livestock grazing and the usages of the land.

Wade Heaton stated a zone cannot protect a people but it can protect the use of the 
land.

Commissioner Matson stated the importance of being good stewards of the 
landscape. The Monument will become a large overgrown area of weeds and could 
then go up in fire without grazing and other uses of the land. He would like us to 
give approval tonight from the Planning Commission and then on the 28th of April 
in the County Commission meeting it can continue to be presented for approval and 
make further changes in the future.

Deputy Attorney Kent Burggraaf stated wilderness recreational area may not be the 
right name for this zone but we will want to define our standard for a wilderness 
area and then decide which areas we want to designate as Wilderness area.

Mary Craven asked for clarification for her report of our meeting in the paper. Hal Hamblin confirmed that the BLM grazing fees are set $1.35 month and varies depending on the market. 

The Chair asked if there were any comments or recommendations and there were none. The Chair called the Commission out of public hearing.

MOTION was made by Roger Chamberlain to adopt chapter 27 and recommend if for approval to the County Commission. Motion was seconded by Dale Spencer. The Chair asked if there are comments or questions and there were none.

MOTION was made by Dale Spencer to adjourn the meeting. Motion was seconded by Roger Chamberlain. Motion passed unanimously. The meeting adjourned at 9:08 p.m.  
 

__________________________		   	________________________
Land Use Authority Chairman,     	     		Land Use, Planning Secretary, 
Tony Chelewski 					     	Bonnie Haycock






		
UNAPPROVED MINUTES	Page 14

