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United States Department of the Interior

BUREAU OF LAND MANAGEMENT
Washingeon, DC 20240

heepif{www bim.gov
FEB 2 0 2008
MEMORANDUM
To: State Directors
From: Ron Wenker Amsbua\hﬁ\
Acting Director
Re: RS 2477 Claims
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TAKE PRIDE
INAMERICA

Pending further review and direction from the Secretary; the Bureau of Land
Management has been directed not to process or review any claims under RS 2477,

including the use of the disclaimer rule.

This interim step, which is effective immediately, is designed to preserve the status

‘quo and isnot @ final policy decision on RS 2477 Claims.
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reviged Statue (R.8B.) 2477 ISHUE PAPER

BACKGROUND: R.8. 2477, was passed as part of the 1866 Mining Law,
and granted a right-of-way (ROW) for the construction of highways
scross public lands not reserved for public uses. This
legislation was passed during = period when the Federal
governmant wWas aggressively promoting settlement of the West. o
facilitate mining activities and homesteading, construction of
roads Co support thesge activities had been oecurring wichout
gtatutery authority. o Gctober 21, 1976, Congress eneacced the
rederal Land Bolicy and Management Act (FLEMA} . Section 706 (&}
repealed the ROW suthorivy for R.3. 2497, subject Lo valid
existing rights. Rights~¢L-~way established under trig authoricy
prior to 1876, remain valid. In 1479, proposed regulationsg were
published which required state and jocal governments Lo file maps
within three years with BLM showing the locations of public
highways constructed under the authority of R.S. 2477, in order
for BLM to acknowledge E.S., 2477 claims. In 1682, this three year
window was removed. BLM has applled state law, to the extent
rhat it is congistent with Federal law, Lo process R.S.2477
claims. Wyoming state law (Title 24-1-101) specifies that only
County or State governments Can establish public roads within th
state.

In recent years there has peen Controversy over whether certain
claimed access routes are shighways® that were reonstructed”
purguant to R.S. 2477. In January of 1997, the Secretary of the
Tnterior establisghed a pelicy, stating that only the Secretary of
the Interior has the authority to approve oOr disapprove & R.5.
24717 claim.

Under the Wmmwxncwwnﬁ* a request for a R.S. 2477 declaration,
neeced to Fé submitted in writing to the Field Qffice charged
wich adminiscering lands where the road is located, and must be
accompanied by an explanation of why there is an “‘immediate and
compelling need” for su f & designation. Additlionally three
other basic criteria hafd to be met:

. The land must have been unreserved public land at the time
the road claim wa established and before (1L0~21-1976)

- The road must havej\been mmbhhmbhhmmznawon to 10-21-1976.

: The road must be al highway (public choroughfare] prior o
10-21-1976. _—

only wm.www of these criteria were met, and an immeciate and
compelling need was demonetrated, could the Field Manager forward «
the application to the State Office for concurrence. If the ‘
Stavre Director concurred, the application was transmitted to the
Wwashington Office, and ultimately to the Secretary for a final
decision on the ROW assertion.
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In hugust 8, 5008, the Washington office issued a new policy
(I.M. 300B-175) for processing requests for improvements to an
aggerted R.§.2477 rights-of-way. Under ¢his policy. the R.5.2477
ROW has been adjudicated by 8 Federal ¢ourt oF the R.§5.2477 ROW
has been recognized by BLM. This policy provided guidance oD how
cp manage proposed maintenance and improvenents on valid R.5.2477
ROWs .

:fﬁwvam February 20, 2009, the heting Pirector On mehalf of the

/ secretary igsued & memorandun directing all sLM offices to not
process or review any claims under ®.5.2477, iricluding the use of
che disclaimer rule. This policy is effective immediately and 13
aot a final policy gecigion of R.£.2477 claims.

e e A

e not delay valld regueste for access, BLM has encouraged county
and state governments €O process the road authorization under
FLEMA rights-of-way. FLEMA rights-of-way jssued to counties or
che state are exenpt Erom rental and cost reinbursable charges
and have the nenefit of being able to be procegsed gquickly. at

the local level.
meuzraHOZm"
Highway

& highway is & rhoroughfare used prior to Oetober 24, 1976,
by the public for the passage of vehicles carrying people or
coods from place to place.

congtruction

1f the lands were not withdrawn, regerved, O otherwisge
unavailable pursuant o R.S.2477, the agency chall examine
a1l availsble documents and maps and perform an on~-site
examination Co derermine whether consgruction on the allegel
row had occurred pricr to the repeal of R.&.2477 on October
21, 1876,

withdrawale and Regervations
1f such lands were withdrawn, reserved, OF otherwise
ynavailable pursuant ro R.S.2477 at the time that the
highway giving rise to the claim of an R.S.2477 ROW was
allegedly constructed and remained unavallable chrough
october 21, 1976, the claim ig denied.

recerved for public uses

Includes national parks, monuments. wildlife refuges,
national forests and military based.
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U.5. DEPARTMENT OF THE INTERIOR BUREAU OF LAND MANAGEMENT

Hatlons!

UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
WASHINGTON, D.C, 20240
httpef/wwwe bim. gov

August 8§, 2008

e
in Reply Refer To:
2800 (350 P

EMS TRANSMISSION 08/22/2008
Ingtruction Memorandum No, 2008175
Explres: 09/30/2009

T All Washington Office and Field Office Officialg

Fram: Director

Subject:  Consultstion Process on Proposed Improvements to Revised Statute (R.5.}2477
filghts-of-way

Brogram Ares: Lands and Realty

Purpose: On May 26, 2006, the Buresu of Land Management (BLM) lssued Instruction Memorandurn (1M}
Ne, 2006-161 ("Consultation on Propogsed Improvements to R.S. 2477 Rights-of-Way"}. The IM described
the process that the BLM will follow, In congultation with the holder of an R.5. 2477 right-of-way (ROW),
when the holder propeses to undertake any construction or improvement (collectively improvement),
beyond routine malatenance, on any portion of the ROW croesing lsnds administered by the BLM, This 1M
clarifies and supplements the information set forth In IM Ne. 2006-161, and hereby replaces it

For purposes of this Instruction Memorsndum, the following definitions are spplicable;

¢ “Holder® means: (1) & state or political subdivigion of & stete thet holos en R.S, 2477 ROW, as
adjudicated by a Federal court, or (2) a state or political subdivision of 2 state clziming to have an R.5.
2477 ROW that has been recognized by the BLM In an sdministrative nonbinding determination (NBD).

G "Routing malntenance” includes work that is reasonably necesssry (o preserve the existing roed In
its presant condition, Inctuding the physical upkeep of repale of wasr or damage whether from natural or
other causes, maintaining the shape of the roed, grading it, meking sure that the shape of the rosd
perriits dreinsge, end keaping dreinage festures open and operable ~ agsentinlly pregerving the status
que.

o “Irmprovement” Includes the widening of the roed, the horizontal or vertical alignment of the road,
the [nstaliatlon of (as distinguished from cleaning, repalr, or replacement In king of already existing)
bridges, culverts, end other dralnage structures, as well as any significant change i the surface
composition of the route (e.g., going from dirt te gravel,

from gravel to chipserl, from chipseal to asphalt, etc.), or any other change In the nature of the road that
mey significantly impast public lands, resources, or other values,

Pollcy/Actlon: Before the consultation process describad In this IM may occur, the validity of an asserted
ROW esteblished under R S, 2477 must have been sdjudicated by & Federal court or recognized by the
BLM In an NBD. IM No. 2006-159 (dated May 26, 2006),describes the process for the BLM to follow If it
chooses to process sn NBD on an asserted R.S. 2477 ROW. When an entity sssarting that it holde sn R.G,
2477 ROW wants to undertake 8n improvement, the appropriate BLM State, District, or Fleld Office
(hereinafier appropriste BLM office) should refer to the March 22, 2006, memorendum from the Setretary
(Pepartmentsl Implementation of Southern Utah Wilderness Alitance v. Bureau of Land Mansgement, als
F.3d 735 Sos Cir. 2005); Revocatlon of January 22, 1997, Interim Policy; Revocation of December 7,
1GH8, Pollcy} and advise the entity of Its options,

If the validity of an asserted R.S. 2477 ROW has not been adiudicated as valld by a Feders! court or
recogrized as valid by the BLM In an NBD, the entity asserting that it Is the holder of the ROW riay nob
undertake any Improvement on the ROW. When an entity undertakes an Improvement without such
adjudication or NBD and, thus, has not beer found to be a holder, the BLM may deem the actlon a

:guu\\sﬁé.25,mcs{d\m:mamn%kom&Ewonm\Sﬂaoaosaimaomémsa;?zﬁim\smno«;_ L. 4/672009
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trespass or tske other appropriate action to protect the public lands and rescurces.

when the holder of an R.S. 2477 ROW propeses to undarteke aay improvement beyund routine
malntenance on eny portion of the ROW crossing BLM-sdministered fands, the appropriste BLM Offics and
the holder wliil consuit in wdvance of the holder making the _33953&3;Sno:o:_«m:o: betwaen the
ROW hoider and the BLM Is necessary to glve the sppropriste BLM office the opportunity ta carry out Its
dutles a¢ the manager of the public land that may be affacted by the propesed improvement, The
consultation procete described [n this IM provides & way far the SLM and the holder to coordinate o that
ench can exercise 1ts rights in & spirit of mutual accommodation. Gae Southern Utah Wilderness Alliance v.
Buresy of Land Mansgement, £25 £.3d 733, 748 (10th Cir. 2005) (SUWA v. BLA).

coples of this T shoutd be shered with state, county, and ¢ty povernments snd other appropriate entitles
to facliitate open communication about the consultation process.
The Consuitation Procses

b, pelevant InformatioR

when a holder proposes to undertake sn improvement beyond routing malntenance, the flest step in the
consultation process Is that the appropriate BLM office wilf reguest the nolder of the ROW to provide the
following Information:

1} the location of the portion of portions of the ROW on which the improvement is proposed (Ehls can
e shown by the submisston of & map, aeris! ghotegraph, of other appropriste means};

2} = dgescription of the proposed Improvement, including any engineering plans thet have been
prepared;

3} anexplanation of why the proposed improvemant i3 within the scope of the ROW;

4} the anticipated time of commencement of activities and an estimate of the trme It will take to
complete the Improvement; and,

5}y the approximate dats when the holder last maintained the ROW snd = brief description of the
work performed &t vhat time.

1f the holder falls or refuses to respond or provide the requested (nformation, the sppropriate BLM office
will advige the holder in writing that it cannot proceed with the consuitation process without the reguested
information.

%. irformetion Evaluation

Once the appropriste BLM office recelves alf the requested tnformation, i€ will evaluate the information and
assess first whether the proposed improvement is within the scope of the ROW. This is genersily &
guestion of state [aw. For example, in Slerra Club v. Hodel, 848 F.2d 1068 {10th Cir. 198B), the Tenth
Clreult apolied Utah faw 1o getermine whether proposed Improvements were within the scope of the
subject ROW,

1f the BLM concludes that the proposed fmprovement is not within the scops of the ROW, the holder must
apply fora Title ¥ ROW under the Federal Land policy and Management Act (FLPMAY In order (o proceed
with the proposed Improvemaent, If the BLM concludes that the propesed Improvement is within the scope
of the ROW, then the BLM will next assess whether the preposed improvement may adversely Impact the
surrpunding public lands or resources, and If so, whether there 2ré modifications to the proposed
improvement that would avold or minimize such impacts.

See below for more discussions on making these assessments,
Question L. 1¢ the proposed improvement within tha scope of the ROW?

The BLHM wilf first a5sess whether & proposed improvemsnt |s within the scope of the R.5. 2477 ROW. As
noted above, whether & proposed improvement is within the scope of the ROW Is generally dependent on
the taw of the state in which the R.S. 2477 ROW exists. As such, the appropriate BLM office should corsit
with the Sollcltor's Office when considering whether & proposed Improvement Is within the scope of the
ROW. As 50 exampla, In Sierrs Club v. Hodei, B4B F 20 at 10B3-84, the Tenth Clrcull ingicated that under
Utak law, 3 profect 1o widen g one-isne dirt ruad to ensure the safe passuge of vehicles deiving o the
rosd would likely De ronsidared within the scope of the ROW becaute the irmprovement was reasonable
and necessary, in order to meel the necessity of Increased use and travel, in light of the traditional usels)

wz?}éiﬁ,zé.mciéo\mqg\amo:nmc,w&mgmasmgyﬂzca;gﬁccwim:miwﬁu:Sw:w\ﬁacsmc,: 41612008
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of the ROW established as of October 21, 1976, when the FLPMA wag enacted. On the other hand, the
court aiso noted that conversion of & two-lane read Into en elght-lane highway would not be considered
reasonsble end necessary, Id. at 1083, Thus, to perform such expansion, the ROW holder would be
required te apply for s ROW under Title V of the FLFMA,

& a The preposed improvement (& outside the scope of the ROW,

1f the eppropriate BLM office concludes that, under applicable state law, & proposed Improvement is
putside the scope of the ROW, the BLM will Inferm the holder of the ROW of tg conclusion ag scon &5
practicable. The appropriate BLM office will glve the holder an spportunity to review the information on
which the BLM's condlusion lg haged and provide any sdditional Information the holder belleves s
relevant. The holder may also polat to previously submitted Information that it believes the BLM did not
take Inte sccount In assessing whether the Improvement s within the scope af the ROW.

¥ the holder of the ROW dees not submit additional information, or submits sdditionsl information but the
sppropriste BLM office stlit concludes that the proposed Improvement ls outside the scope of the ROW, the
BLM will (nfarm the holder that &t may apply for 8 FLPMA Title ¥ ROW autharizing the proposed
improvement. If the holder disagrees with the BLM's conclusion thet the proposed mprovement s outslte
the scope of the ROW or declimes to apply for & FLPMA Title V ROW, the parties may “resort to the
courts.” SUWA v. BLM, 425 F. 3¢ at 745,

when & holder applies for a FLPMA Title V ROW to underteke 2 proposed improvement that Is outsice the
scope of the ROW, the appropriste BLM office needs (o complete the appropriste level of Natlonas!
Enviranmental Pollcy Act (NEPA) analysis and documentation, a§ well gs any other required snalysls (e.¢.,
consultatian under Section 7 of the Endangered Spectes Act (ESA)) in congldering the Title ¥ ROW
application,

b. "The proposed (mprovement I8 within the scope of the ROW,

If the BLM concludes that 8 propesed Improverment to an R.8. 2477 ROW Is within the scope of the ROW,
the next step in the consultation process is to ssgess whether the proposed

Improvement may sdversely impact the surrsunding public jands or resources and, If so, whether there
are alternatives or modifications to the propased tmprovement that would avoid or minimize such impacts.
This step is described below.

Quastion 2:  Whethar the proposed Improvement mey sdvarsaly impect the surrounding
public lande or resources and, If 30, ére there siternatives or modifications to the propoesd
improvemnent that would sveld or minimize such Impacte?

if the spproptriate BLM cffice concludes that the proposed improvement will not adversely Impact the
public larde or resources, the BLM should promptly advise the holder of the ROW of this, At this polat, the
ronsultstion procass 5 concluded,

If, howevar, the BLM concludes that the propesed improvement may adversely impact the public lands or
resources, 35 soon as practicable, the BLM will Inform the holder of the ROW of its conclusion and any
suggested zlternatives or modificetions to the proposed Improvement that would avold or minimize such
impacts. The appropriste BLM office will aiso give the holder of the ROW the opportunity to review the
information an which the BLM's conclusion Is based, mest with the BLM, and provide any additional
infarmation to resolve these matters.

In assessing the potential impacts of a proposed Improvement, the BLM should consldar whether there
be any sdverse impacis to culturs! resources; sensitive, threatened or endengered specles; or any other
important features or respurces én the public lands. In doing so, the BLM should take Inte account existing
informastion on such resources In the vicinlty of the ROW and decide whether additional infarmation Is
necessary in grder (o adequately assess the potential impacts of the propused (mprovement. In the event
sdditionst information ls necessary and available, the BLM should obitaln (t ag expeditiously as

posgible. The BLM should sdvise the holder of alternatives or project modifications that would avold or
minimize impacts to these resources. In the event the holder chooses not to Implsment such alterratives
or profect modificetions, the BLM should consult with the Solicitor’s Offlce on possibile sppropriste
responses.

The holder of an R.5. 2477 ROW does not need to obtaln 8 BLM suthurlzation to undertake & proposed
imprevement |n situations where the BLM has concluded thet the Improvement 15 within the scope of the

http:/fwww blm.gov/wo/sVen/info/regulations/Instruction_Memos_and_Bulleting/national 1. 4/6/2009



4/07 ] 4 F&¥ 07% 04 Rk H RAKNLDH P
{

1M 2008-175, Consultation Process on Proposed JMProvements 10 KEVISEU Iawie yivuwy i+ <o« = .

ROW, Thus, there is no Federal action that triggers the requirements of the NEPA, and the BLM ls not
required to compiste a NEPA analysls in sssessing the potential impacts of 8 proposed

improvement. Simlilarly, there [s no Federal action that triggers the requirements of the National Historic
preservation Act or the Endangered Species Act. Mowever, it may be ugeful and efficient for the
appropriate BLM office to use its expertise in prepariag NEPA and other analyses as [t 355€SSES the
potentisl jmpacts of & proposed

irnprovernent. Depending on the nature of & proposed fenprovement, the @LM may decide that [t would be
appropriate to model lts assessment on girmllar snalyses that It may have prepared under NEFA. A
proposet mprovement that would be coversd by & cetegorlce! exciusion tn 8 clrcumstance where NEPA did
apply (e.g., If 8 person appiied for & Title ¥ ROW), would not need to be further assessed, [n addition, the
L should advise the holder that the hotder leestf may be subject to these statutes (e.g., the “thie”
prohibition under Sectior 3 of the ESA).

The appropriate BLM sffice should complete the eongyitation process in g timely and expeditious MENRES,
Timeframe: (hig 1M Ig effective URpOR recetpt,

Backgroundt On Mareh 22, 2006, Secretary Norton lssued & memorandum entitied “Qeparimental
Implermentation of Southerr Utak wilderness Afflance v. Buresu of Land Management, 428 F.3d 735 (10th
Cir. 2005); Revecation of January 22, 1597, Interim poliey; Revocstion of Decempber 7, 198€, Folicy” ta
the Assistant Secreteries of Land wnd Minerals wmenagement; Flsh wiidlife snd Parks; Indlan Alfairs; snd
weter snd Sclence ﬁxnaoqm:mcaw. Among cther things, the Memotandum dlacussed the jegsl principles
set forth In SUWA v BLM on the recognition, Lue, matntensnce, and improvement of ROWs sbtatned under
R.5. 2477, arg directed all buredus within e Department of the Interior W& ravise any existing guldence
ar policies on f.5. 2477 ROWS to be conglstent with the SUWA v, BLM dectsion and the Memoranduim.

pudget fmpsct: The sddltlonal expenditure of funds and staff time 1§ unknown at this tme.
1-::0_\:-39«0: sectlons Affectedt The 2B00 series Manual/Handbook.

coordingtion: This guldance was coprdinated with the selicltor’s Office, the BLM's Washington Office, and
with the BLM State Office techntcal staffs and managers invotved In the RS, 2477 program,

contect; If you heve any guestions or CONCerns regarding this policy, please contact Jeff Holdren, Lands
ang Reslty Group (w380} at 2052-452-777% or vig amall at K%&zoa«ma@zi.oa?

Sigried by: b;njm:xnaﬁa by
james L. Caswell pobert M, Willlams
Dirgctor Bivislon of 1RM Covernance W0O-560

w ii\tl{\l&\la.\\!x!l.l\il)}.l‘!&!x:\-!&.
Y [1] Hote thet when the hotder of an R.G. 2477 ROW intends to undertaike routine malntenance activities,
Q/,, na such conaylation process {8 necssgary. The wppropriste BLM office is ancouraged, however, s}
|\ A coocrdinate with holders of B.5, 2477 ROWs betare routing malntenance activities are underteken. As
.n\ exptained by the Tenth Clroult, “eommunication and coaperation,” and not *uniiateral actlon” should
goverrn the exarcise of the ROW wolder's and the BLM's respective rights. 1d.

,r:%:p&%.23(maiioaqgmnm&wmm&i,&mwanmﬂanxogzgaaomzﬁmsmcsgmm\:?as&ar.. 4/6/2009



